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Dear 

W e  have r ece ived  your r eques t  f o r  an opin ion  on the  quest ion 
whether a h o l d e r  of  a dishonored check may recover  both t r e b l e  
damages gnder t h e  new Iowa Code s e c t i o n  554.3806 and a ten-dol lar  
($10.00)' surcharge  under Iowa Code s e c t i o n  554.3507 (5) (1985). 

Your ques t ions  ask us  t o  de f ine  what remedies a court  may 
o r a e r  i n  a c i v i l  ac t ion .  Thus, t h e  i s s u e  would necessa r i ly  be 
determined by a c o u r t  i n  l i t i g a t i o n  i n  which t h e  p a r t i e s  have a 
r i g h t  t o  be heard and t o  p resen t  argument. This  o f f i c e  dec l ines  
t o  i s s u e  opin ions  i n  mat te rs  which a r e  pending i n  l i t i g a t i o n  
because t o  do s o  could i n t e r f e r e  wi th  t h e  j u r i s d i c t i o n  of t h e  
Court .  120 I.A.C. 1 .5 (3 )  ( a ) ;  1972 Op. At t 'y .  Gen. 686. For the 
same reason ,  we would d e c l i n e  t o  i s s u e  an opinion he re  but  w i l l  
i n s t e a d  provide  you t h i s  advisory l e t t e r  s e t t i n g  f o r t h  our  views 
t o  a s s i s t  you i n  determining whether f u r t h e r  l e g i s l a t i o n  should 
b e  sought.  A s  t h i s  i s  a ques t ion  which w i l l  a r i s e  i n  l i t i g a t i o n  
between p r i v a t e  p a r t i e s ,  we would f u r t h e r  cau t ion  t h a t  persons 
should  seek  t h e  advice  of  t h e i r  own a t t o r n e y  t o  guide t h e i r  own 
conduct and should n o t  r e l y  on t h i s  l e t t e r  as d e f i n i t i v e l y  
r e s o l v i n g  t h e  i s s u e .  This  l e t t e r  i s  w r i t t e n  t o  provide you o u r  
views on t h e  l e g i s l a t i o n  and no t  t o  provide persons guidance as 
t o  what a c t i o n s  they  should t a k e  t o  minimize t h e  p o t e n t i a l  
consequences o f  t h e i r  ac t ions .  

A s  you know, t h e  l e g i s l a t u r e  took a c t i o n  t o  p r o t e c t  t h e  
h o l d e r s  of  dishonored checks when it enac ted  new Code S 554.3806 
(S.F. 309). E f f e c t i v e  July 1, 1985, t h a t  s e c t i o n  permi ts  recov- 
e r y  of t r e b l e  damages i n  a c i v i l  a c t i o n  a g a i n s t  t h e  maker of a 
dishonored check. The new Iowa Code S 554.3806, however, makes 
no r e f e r e n c e  t o  $ 554.3507(5) which, e f f e c t i v e  J u l y  1, 1984, 
c r e a t e d  t h e  s t a t u t o r y  r i g h t  of a ho lde r  of a dishonored check t o  
assess a surcharge  a g a i n s t  t h e  maker. 



. 
The new Iowa Code S 554.3806 is  one of t h r ee  known s ta tu tory  

r" remedies f o r  dishonored checks. The o the r  remedies are:  

1) Iowa Code sec t ion  625.22 which provides 
t h a t  i n  an ac t ion  on a dishonored check, 
t h e  p l a i n t i f f  may recover cos t s ,  a t t o r -  
neys f e e s  and any o t h e r  surcharges 
permi t ted  by law; and - 

2) Iowa Code sec t ion  554.3507(5) which 
provides that the  holder of a dishonored 
check may assess a surcharge of no more 
than  $10.00 against  the  maker. 

The i s s u e  r a i s e d  by your question i s  t h e  ex t en t  t o  which a person 
may cumulate t h e s e  remedies. 

I n  1984, Iowa Code § 625.22 was amended t o  expressly permit 
recovery a l s o  of surcharges; however, new Iowa Code 5  554.3806 
contains no such provision. In  add i t ion ,  §§ 554.3806(1) and 
(2) de f ine  t h e  amount a p l a i n t i f f  may recover as "damages t r i p l e  
t he  amount f o r  which t h e  dishonored check.. .is drawn. However, 
damages under t h i s  sec t ion  s h a l l  not exceed by more than f i ve  
hundred a o l l a r s  t h e  amount of the check.. . ." I n  a case where the  
f a i l u r e  of t h e  defendant t o  s a t i s f y  t he  dishonored check i s  found 
t o  be due t o  economic hardship, recovery may be l imi ted  t o  t he  
amount of t h e  dishonored check and the  a c t u a l  c o s t  of t he  plain- t t i f f  i n  br inging t h e  ac t ion .  The l im i t a t i ons  contained i n  new 
5  554.3806(1) and (2) suggest t h a t  the l e g i s l a t u r e  d id  not intend 
t h e  s u r c h a r ~ e  t o  be ava i l ab le  i n  addi t ion  t o  t r e b l e  damages. 
F ina l l y ,  new Iowa Code 5  554.3806(4) express ly  s t a t e s  t h a t  a 
p l a i n t i f f  may n o t  recover both t r eb l e  damages and the  remedy 
provided under Iowa Code 5  625.22. The remedy under t he  l a t t e r  
s ec t i on  inc ludes  t h e  recovery of the  5 554.3507 surcharge. 

I t  appears t h a t  t h e  l e g i s l a t i v e  i n t e n t  of t h e  1984 amendment 
t o  § 625.22 was t o  provide t h a t  a p l a i n t i f f  who sued t o  recover 
payment on a dishonored check could a l s o  recover  t he  surcharge 
provided by § 557.3507 (5 ) .  There i s  no ques t ion  t h a t  Iowa Code 
5 s  554.3507 (5) and 625.22 (1985) must be read together .  In  con- 
s t r u i n a  a s t a t u t e .  a l l  urovisions of the a c t  of which it i s  a ... . . . - 

p a r t  a i d  o t h e r  pek t inen t - s ta tu tes  mus t  be considered. Maguire v. 
Fulton, 179 N.W.2d 508, 510 (Iowa 1970).  However, it seems 
equa l ly  c l e a r  t h a t  when t h e  Les is la ture  c rea ted  t h e  new c i v i l  
remedy-of t r e b l e  damages i n  a ci&l ac t ion  on a dishonored check 
by s p e c i f i c a l l y  p roh ib i t i ng  the cos ts  allowed i n  fi 625.22, it 
intended t h a t  a p l a i n t i f f  i n  a s u i t  seeking t r e b l e  damages under 
new Iowa Code § 554.3806 may not recover both t r e b l e  damages and 
t h e  cos t s  allowed by S 625.22 which inc lude  t h e  g: 554.3507(5) 
surcharge. When t h e  quest ion of what costs may be recovered 
under a p a r t i c u l a r  s t a t u t e  a r i s e s ,  t h e  s i t u a t i o n  must f a l l  
c l e a r l y  wi th in  t h e  terms of the s t a t u t e  before a s p e c i f i c  cos t  
may be recovered. Goodwin v. Iowa S t a t e  ~ i ~ h w a ~ -  Comm., 369 
N.W.2d 816, 819 (Iowa 1985). 



< \ 
Based on t h i s  cons t ruct ion  of Iowa Code § 554.3507(5) and 

625.22 (1985) and t h e  new Iowa Code § 554.3806, we conclude t h a t ,  
i unless  t h e  maker cures t he  dishonor by the  procedures set f o r t h  

i n  t h e  new 554.3806(1) (b), a holder of a dishonored check who 
f i l e s  s u i t  under t he  new § 554.3806 may not  recover i n  t h a t  law- 
s u i t  both t he  § 554.3507(5) surcharge and t r e b l e  damages. The 
Legis la ture  may wish t o  c l a r i f y  t he  s t a t u t e  by an express pro- 
v i s i o n  i n  t h e  new § 554.3806 providing o r  denying t he '  r i g h t  t o  
recover a 554.3507(5) surcharge i n  a t r e b l e  damages ac t ion .  
Again, p lease  note t h a t  t h i s  i s  not  an opinion of the Attorney 
General. 

Sincerely,  

LINDA THOMAS LOWE 
Ass is tant  Attorney General 


